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Could “The Donald” benefit from a credit counseling session?  Or, perhaps he should be required to take a money-management class?  In light of his propensity to use bankruptcy as a means to escape his debt, one might be inclined to think so.

Mr. Trump has landed in bankruptcy court more than once.  Even so, the recent filings for Trump Resorts and Casinos, Inc., under Chapter 11 (reorganization) will not be affected by the new Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.    Instead the Act is geared toward individuals – not executives running large companies.  If the new Act becomes law, it will require individuals filing Chapter 7 personal bankruptcies (one of the most common types) to seek credit counseling before declaring bankruptcy.  

In Trump’s Chapter 11 case, the millionaire’s shares will be reduced and he will incur some expenses.  However, for the most part, Mr. Trump will remain nearly unscathed. At this point, it appears that he will continue to draw a handsome salary, gain some nice oceanfront property and be protected in substantial tax shelters. Never mind that his casino investors and creditors are not particularly happy with the arrangements.  Of course, all of this is perfectly legal, but is it ethical?

One is left to wonder if these kinds of practices are becoming acceptable as business as usual.  For instance, Donald Trump “denied the bankruptcy was a setback” in an Associated Press story published by MSNBC.com last year.

Indeed, this attitude seems to be more common today.  According to Margo Mitchell, President and CEO of Tulsa-based Credit Counseling Centers of Oklahoma, Inc., the tide has changed.  “Today, many people do not consider bankruptcy as a reflection of their character.  Instead, they consider bankruptcy as an entitlement.”

On the other side of the coin, it is a bit difficult to feel much pain for those who have invested in Trump’s enterprises.  Although glossed over by smooth spin and marketing ploys, his business errors and narcissistic tendencies have nonetheless been widely publicized.  In fact, the negative press about questionable behavior by business executives is likely to continue.  Boardroom elite might want to consider heeding advice from U.S. Bankruptcy Court Judge Niles Jackson:

“You live in Never Never Land if you believe the higher you advance in your profession, the more immune you become from your own improprieties.  Just the opposite is true.  Unethical conduct in the mail room is quickly forgotten; unethical conduct in the board room is front page news, and there are more and more people willing to blow the whistle to supply the headline.  The higher you go, the harder you fall.”

Another area of hot debate over the new Act is the proposed limit to homestead exemptions.  This is a practice used by many wealthy citizens to protect their most valuable asset – their home.  According to OKC-based bankruptcy attorney, Jerry Brown, “Oklahoma is one of seven states that allow unlimited homestead exemptions.  That means you can file bankruptcy while keeping your multi-million dollar home in Nichols Hills – so long as it sits on a less-than-one-acre lot within the City limits.”

The new Act will likely change all that – forcing states such as Oklahoma, Texas and Florida that now have unlimited homestead exemptions to adhere to a limit of $125,000.  The final amount is still up for debate.

Still, let’s not be too quick to throw the proverbial “baby out with the bath water.”  Mr. Brown points out that there is a benevolent rationale behind what is known in the business as “negative estate planning.”  The exemption is based on a philosophy that “future assets should not be used to pay present debt.  In other words, exemptions are designed to keep people off the street and protect the tax base.”

In reality, rather than crushing the individual, exemptions are designed to help the individual regain their footing as a productive tax-paying citizen.  I’m sure that it was never imagined for individuals such as Ken Lay, who is attempting to use homestead exemptions and asset protection programs for his family to live comfortably – while former Enron employees continue to suffer huge losses in retirement savings.

These issues and more will be covered in discussions lead by Judge Niles Jackson at the April 13 meeting of the OKC chapter of the Oklahoma Business Ethics Consortium.  The Tulsa chapter will feature Chief Judge Terrence Michael of the U.S. Bankruptcy Court at their March 24 meeting.  
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